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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
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In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India. '
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shalil be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac. ‘
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench-of Customs,.Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:

' 4880004 In case of appeals other than as mentioned above para.




The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at . least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10 OOO/ where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated. |
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In case of the order covers a number of order-in-Original, fee for each O.I1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in .
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appeliate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11.D;
(ii) amount of erroneous Cenvat Credit taken; ' :
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.
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SIUITeTY STe=T / ORDER-IN-APPEAL

The Assistant Commissioner, Central GST, Division-Kadi, Gandhinagar
Commissionerate, (hereinaftef referred to as the “Department”), in pursuance of the
‘Review Order No. 13/2022-23, dated 29.09.2022, issued from F.No. GEXCOM/REV/
ST/OIO/19440/202.2-REV-' C/o CCMMRLCGS’I’-GANDHINAGAR, by the Commissioner,
CGST & Central Excise, Gandhinagar (hereinafter referred to as the ”Reviéwing
Authority”), has filed the present appeal under Section 84 of the Finance Act, 1994
against the Order-In-Original No. AC/S.R./16/ST/KADI/2022-23, dated 29.06.2022
(hereinafter referred to és the “impugned order”) pa'ssed by the Assistant
Commissioner, CGST, Division-Kadi, Gandhinagar Commissionerate (hereinafter
referred to as the “adjudicating authority”) in the matter of M/s. Vimal Mahendraprasad
‘Thakar. [Proprietor of M/s Thakar Enterprise], 3/Nirmannagar Society, Detroj Road,

Opposite Petrol pump, Kadi (hereinafter referred to as the “respondent”).

2. = Briefly stated, the facts of the cése are that the respondent were having
Permanent Account Number.(P_AN) ARCPT1523C with the Income Tax Department. On
analysis of ‘Sales / Gross Receipt from Sérvices (value from Income Tax Return)’ and
‘Gross Value of Servicé provided’, it was noticed that gross value of Sale of services
declared in Income Tax Return / TDS Return was Rs. 89,35,487/- during the Financial
Year 2015-16, which was above Service Tax exemption limit of Rs. 10 Lakh in terms of
Notification No. 33/2012-ST, dated 20.6.2012, however, Service Tax Registration was
not obtained by the Respondent. Subsequently, Show Cause Notice F.No. GEXCOM/
ADJN/ST/312/2020-CGST-DIV/KADI-COMMRTE-GANDHINAGAR, dated 30.9.2020

was issued to the respondent, proposing -

(i) demand of Service Tax amount of Rs. 12,95,646/- for F.Y. 2015-16 under
Section 73(1) of the Finance Act, 1994 along with interest under Section
75 of the Finance Act, 1994; and |

~ (if)  penalties under section 77, 78 and 70 of the Finance Act, 1994.

3. The said Show Cause Notice was adjudicated vide the impugned order whereby
proceedings initiated vide Show Cause Notice F.No. GEXCOM/ADJN/ST/312/2020-
CGST-DIV/KADI-COMMRTE-GANDHINAGAR, dated 30.9.2020 against the respondent
was dropped. '

4. Upon examination and review in terms of legality and propriety of the impugned

order, the Reviewing Authority found that the impugned order is not legal, correct and

proper. Being aggrieved with the impugned order, the department was directed to
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4.1 A work Order dated 3.0.{;1.‘2();5" h.aeyi'_‘_::p‘{eeg} issued by M/s. Silver and Sand
Developers to the Respondent to carry out earthiork in embankment using selected soil,
soft and hard murrum excavated from approved borrow area / village tanks etc. with all
lead and all lifts. The original work was awarded to M/s. Hardware Tools & Machinery
Projects Pvt. Ltd. by M/s. Sardar Sarovar Narmada Nigam Limited, which was sub-
contracted to M/s. Silver and Sand Developers, who in tﬁrns sub-contracted the part of
the said work to the Respondent vide Work Order dated 30.1.2015. The Respondent
had issued Invoice No. 35, dated 07.03.2016, for charging labour charges (without
material) for Rs. 24,81,196/- to M/s. Silver and Sand Developers, Ahmedabad, wherein
VAT had not been charged and paid as they charged labour charges only for said pure
services. Thus, Respondent, being a sub-contractor, provided pure labour services

(without materials) i.e. earthwork in embankment to M/s. Silver and Sand Developers.

4.2 Another Work Order dated 09.4.2015 had been awarded by M/s. Hardware
Tools & Machinery Projects Pvt. Ltd. to the Respondént‘for carrying‘ out the work of (i)
stripping the canal construction width and borrow areas in all sorts of soil, soft and hard
murrum including depositing the stripped material as and when where directed within a
lead up to 200 m. and (ii) Earth Work in embankment using selected soil, soft and hard
murrum excavated from approved borrow area / village tanks etc. with lead up to 1 km.
and all lift. For this Work Order, the Respondent had issued Invoice No. 38, dated
01.07.2015 for charging labour chargeé (without material) for Rs. 37,75,800/- to M/s.
Hardware Tools & Machinery Projects Pvt. Ltd.,, Ahmedabad whérein neither VAT was
charged nor paid, as they charged labour charges only for the said pure services. Thus,
Respondent, being a sub-contractor, had provided pure labour serviced (without
material) i.e. work of stripping the canal cOnsfruction width and borrow areas and

Earth work in embankment to M/s. Hardware Tools & Machinery Projects Pvt. Ltd.

4,3 M/ s. Gujarat Urban Development Company Limited had awarded Work Order to
~carry out “Excavation work of Kadi underground drainage scheme phase Il under
Swarnim Jayanti Mukhya Mantri Sahert Vikash Yojna (SJMMSVY), GUDC" to M/‘s. Kevadia
Infra Projects Private Limited, who, in turn, vide Work Order dated 15.1.2015, had sub- '
contracted part work i.e. earth work only to the Respondent. For this work order, the
Respondent had issued Invoice No. 34, dated 05.3.2016 and charged labour charges for
Rs. 1,54,400/- from M/s. Kevadia Infra Projects Pvt. Ltd, Ahmedabad. It has been
observed that the Respondent had néither éharged VAT in the said invoice nor paid
VAT thereon, as they charged labour charges only for said pure services. Thus, the

Respondent, being a sub-contractor, had provided pure labour services (without,

sngaterials) Le. the Earth Work to M/s. Kevadia Infra Projects Private Limited under the

Ay

ork Order.




£.No. GAPPL/COM/STD/244/2022-APPEAL
44 The adjudicating authority had grossly erred in dropping the demand of Service
Tax of Rs. 12,95,646/- holding that the said works were exempted vide Sr. No. 12(e]} of
Notification No. 25/2012-S.T. , dated 20.6.2012 and, consequently, the Respondent
being a sub-contractor, was also exempted vide Entfy No. 29(h) of the said Notificatioﬁ,
without properly appreciating the provisions of éxemption Entry No. 29(h) of the said

Notification, which is reproduced below -

“29.  Services by the following persons in respective capacities -
(h) Sub-contractor providing services by way of works contract to

another contractor providing works contract services which are exempt.

4.5 It appeér'ed from the Work Orders that the Respondent had provided only labour
services without supply of materials as also clearly revealed from the copies of Bills and
Profit & Loss Accounts of relevant period, as the Respondent had neither purchased nor
used / supplied any materials for execution of said works. If any material used /
supplied for said work, the Respondent should héve charged and paid applicable VAT in
respective Bill / Invoice raised to said clients viz. M/s. Hardware Tools & Machinery
Projeéts Pvt. Ltd, M/s. Silver ‘and Sand Developers & M/s. Kevadia Infra Projects
Private Limited. Thus, the services provided by the Respondent under the capacity of a
sub-contractor to afofesaid cli_éhts do notv fall under “Works Contract” as defined under
clause 54 of Section 65B of the Finance Act, 1994 and subsequently under “Works

Contract Service”.

4.6  The definition of“Works Contract”, as provided at clause 54 of Section 65B of the

Finance Act, 19.94 is as follows -

(54) ‘“works contract” means a contract wherein transfer of property in goods
involved in the execution of such contract is leviable to tax as sale of goods and
such contract is for the purpose of carrying out construction, erection, -
commissioning, -installation, combletion, fitting out, repair, maintenance,
renovation, alteration of any movable or immovable property or for carrying out

any other similar activity or a part thereof in relation to such property;

As per above definition of “Works Contract” for the purpose of Service Tax, two
conditions must be satisfied before a contract may be called a Works Contract, i.e.
() There is a transfer of property in goods involved in the execution of
such contract, and
(i)  Such transfer or property in goods is leviable to tax as sale of goods

(such as Sales Tax, VAT or WCT, etc.)
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As discussed above, aforesaid both the conditions are rot fulfilled in respect of
aforesaid three Works Orders. Even though, the adjudicating authority has straight
away extended the exemption for said work orders vide Entry at Sr. No. 29(h) of

Notification No. 25/2012-S.T., dated 20.6.2012.

4.7 Inview of the above provisions and in light of Enfry No. 29(h) of Notification No.
25/2012-S.T,, dated 20.6.2012, the adjudicating authority has méde gross error by
considering. the services provided by the Respondent under the capacity of a sub-
contractor to aforesaid clients under “Works Contract”, ignoring the nature and scope of
services provided by the Respondent under said contract wherein transfer of property
in goods is not at all involved in the execution of such contract is leviable to tax as sale
of goods. The exemption is available to sub-contractors engaged in works contracts and

not to other outsourced services.

4.8 As per clause (1) of Section 66F of the Act, reference to a service by nature or
description in the Act will not include refereﬁce to a service used for providing such
service. Therefore, if any person is providing services, in respect of projects involving
construction of roads, airports, railways, transport terminals, bridges, tunnels, dams
etc., such as architect service, consulting service, which are used by the contractor in
relation to such construction, the benefit of the specified entries in the Notification
would not be available to such persons unless the activities carried out by the sub-
contractor independently and by itself fall in the ambit of the exemption. “Pure labour
Services” provided by sub-contractor are not qualified as “Works Contract Services”

and hence become liable for service tax.

4.9 The service provided by the Respondent is not Works Contract Service as
discussed above. The benefit of Notification No. 25/2012-S.T., Sr. No. 29(h) is available
only in the case of service provided by the service provider as sub-contractor is Works

Contract Service.
4,10 In view thereof, the impugned order is bad in law and deserves to be set aside.

5. The Respondent vide letter dated 17.04.2023 provided his written submission
against the aforesaid appeal filed by the department, wherein it has been contended as

follows:-

5.1 ltis notin dispute that the Respondent is a sub-contractor providing services to
another contractor. It is also not in disputé that such other contractors are providing
Works Contract services, which are exempt. The only dispute in this case is whether the
ondent, as sub-contractor, has provided services by way of “Works Contract”

to another contractor providing Work Contract Services, as held by the
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adjudicating authority or the Respondent has provided pure labour service to another
contractor providing Work Contract Services, as argued by the department in the
appeal.

5.2 The Respondent, during the F.¥. 2015-14, had provided services to following

three contractors, who had undisputedly provided Works Contract services which were

exempt.
(i) Hardware Tools & Machinery Projects Pvt. Ltd. - Rs.37,87,037/-.
(ii) Silver Sand Developers - Rs.47,90,800/-..
(iif) Kevadiya Infra Projects Pvt. Ltd. - Rs. 3,56,323/-.

5.3 The scope of the work of Work Order issued by Hardware Tools & Machinery

Projects Pvt. Ltd. included “Earth work in embankment using selected soil, soft &

hard murrum excavated from approved borrow area / village tanks etc.” The scope of
work also included “spreading of earth in uniform layers, breaking clods and dressing
to the designed canal section etc.” Bill No. 32 dated 1.7.2015 for Rs. 37,75,800/- issued
by the requndént to M/s Hardware Tools & Machinery Projects Pvt. Ltd. shows the

particulars of work carried out by the Respondent as follows -

“Earth Work in embankment using selected soil, soft & hard murrum excavated

from approved borrow area / village tanks etc.”

Thus, the work carried out by the Respondent was “earth work in embankment,

using selected soil, soft & hard murrum excavated from approved borrow area /

village tanks etc.

The Work Order issued by Hardware Tools & Machinery Projects Pvt. Ltd. to the
Respondent clearly included the earth work in embankment using selected soil, soft &
hard murrum excévafced from appreved borrow area / village tanks etc,, in the scope of
work. The invoice issued by the Respondent also clearly mentions the particulars of
work carried out by it as earth work in embankment, using selected soil, soft & hard
m’urmm excavated from ap'proved borrow area / village tanks etc. It is, therefore
evident that the Respondent, as a sub-contractor, has provided Works Contract service
wherein property in goods i.e. soil (earth), has transferred. The Respondent has not

provided pure labour services, as has been contended by the departrrient in the appeal.

5.4 In case of Work Order dated 30.1.2015 issued by M/s. Silver Sand Developers,

the scope of work included Earthwork in Embankment using selected soil, soft and

hard murrum excavated from approved borrow area / village tanks etc. with all lead &

. all lifts (Copy of Work Order enclosed herewith). Bill No. 35, dated 07.03.2016 for Rs.

el '*251@@\1,196/— issued by the Respondent to M/s Silver Sand Developers shows the

4
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particulars of work carried out by the, 1'é_spc;f;;g1e11’;§ﬁas “Canal Work Namada - Italiya
District - 42779.237 X 58 =24,81,186/-. Thus, the Work carried out by the Respondent
was “earthwork in embankment of Narmada Canalyusing selected oil, soft ahd hard
murrum”, in respect of which Rate of Rs. 58/- per CMT was chargéd in the said Bill No.
35, dated 07.03.2016. The Work Order issued by M/s Silver Sand Developers to the
Respondent clearly included the Earthwork in Embankment using selected soil, soft
and hard murrum excavated from approved borrow area / vil.lage tanks etc. with all
lead & all lifts, in the scope of work. The invoice issued by the Respondent described the
work carried out as “Canal Work Narmada” and rate chérged was Rs. 58/- per CMT,
which is the rate for earthwork in embankment using selected soil, soft and hard
murrum. It is, therefore evident that the Respondent, as a sub-contractor, has provided
Works Contract service wherein property in goods ie. soil (earth), has been

transferred. The Respondent has not provided pure labour services, as has been

contended by the department in the appeal.

5.5 The Work Order cum Agreement dated 15.1.2015 between Kevadiya Infra
Projets Private Limited and the Respondent. The said Work Order cum Agreement
mentions that the work is. given by Gujarat Urban Development Ltd., Gandhinagar to
Kevadiya Infra Projects Pvt. Ltd,; the earthwork of Whidl has been given to Thakar
Enterprise; which is agreed to by both the parties as per below mentioned conditions.
One of the conditions of the said Work Ofder cum Agreement is that from the Bill
presented by the Work Undertaker, TDS as per Works Contract Rules would be
deducted by the Work Giver, and after depositing in Government as per Rules, its TDS
Certificate would be given to Work Undertaker. Thus, as per Work Order cum
Agreement, scope of work included earthwork for Kadi Underground Drainage
Scheme Phase-IIl. Bill No. 34, dated 5.3.2016 for RS. 1,54,400/- issued by the
Respondent to M/s Kevadiya InfraProjécts Private Limited shows the particulars of
work as “Kadi Drainage Project Works”. Though the rate has been charged on the basis
of JCB machine used for earthwork, the fact remains that the work carried out by the

Respondent was earthwork only, using JCB machine.

The Agreement cum Work Order between M/s Kevadiya Infra Projects Private
Ltd. and the Respondent clearly shows that the work carried out by the Respondent
was earthwork and one of the conditions clearly mentions that it was a Works Contract
on which TDS as per Rules would be deducted. It is, therefore, evident that the

Respondent, as a sub-contractor, has provided Works Contract service wherein
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5.6 From the aforesaid documentary evidences, it may be seen that the Respondent,
as Sub-contractor, has provided services by way of “Works Contract” service to another
contractors pro&iding Work Contract Services, wherein transfer of property in goods
(soil or earth) in execution of such contract was leviable to tax and none of the work
was for providing pure labour service, as has been contended in the appeal filed by the

department.

5.7 As the earthwork in embankment was carried out by using selected soil, soft &
hard murrum excavated from approved borrow area / village tanks etc. and not by
purchase from someone, obviously the same has not been shown as.purchase in the

Profit and Loss Account of the respondent.

5.8 The Respondent cited and relied upon the decision of the Appellate Authority for
Advance Ruling, Goods and Services Tax, West Bengal, in the case of Ashis Ghosh [2020
(32) G.S.T.L. 225 (App. A.A.R. - GST - WB)], wherein it has been held that as per the work
o.rders, the appellant therein was required to fill in the foundation or plinth by silver
sand in layers and consolidate the same; that the job also involved filling in the
compound, tank and other low lying areas with sand and good earth and consolidating
the same by ramming and dressing; that the activities undertéken by the appellant
amounted to improvement and modification of land for future construction,; in the

circumstances, it was a case of transfer of property in goods in course of site

preparation for construction of the New Central Correctional Home at Baruipur. It has
been submifted by the Responc@ént that in the present case also, the scope of the work
as per Work Orders include earth work in embankment using selected soil, soft & hard
murrum excavated from approved borrow area / village tanks etc, spreading in
uniform layers, breaking clods and dressing to the designed canal section etc. Thus, the
present case is also a case of transfer of property in goods and therefore falls under

Works Contract

5.9 The Respondent has prayed that the appeal filed by the department may be
dismissed and Order-in-Original No. A.C./S.R./16/ST/KADI/2022-23, dated 29.06.2022
passed by the Assistant Commissioner, CGST, Kadi Division, Gandhinagar may be

upheld.

5.10 The Respondent have' also submitted that demand of Service Tax is not
sustainable merely on the basis of some data / details provided by the CBDT. In this

regard, reliance is placed on the decisions of the Hon’ble CESTAT in the case of Kush

Constructions Versus CGST NACIN, ZTI, Kanpur [2019 (24) G.S.T.L. 606 (Tri. - All)].

3.11 The Respondent have further submitted that as there was no suppression of facts
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case. In any case, the Respondent were under bona, ﬁde belief that the activities being
carried out by the Respondent ‘were not liable to Service Tax as the same were
exempted from payment of Service Tax. The belief of the Respondent gets further
strength from the adjudication order passed by the Assistant Commissioner, CGST,
Kadi-Division, Gandhinagar-Commissionerate. As the entire demand of Service Tax is
covered under extended period of limitation, the demand of Service Tax is not
sustainable on this ground alone. Therefore, the appeal filed by the department may be

dismissed.-

5.12 The Respondent has submitted that he is entitled to benefit of cum-tax price in

this case.

6. Personal hearing in the matter was held on 17.04.2023. Shri Vimal M. Thakar,
Proprietor, and Shri Alpesh Kumar S. Kabra, authorized representative on behalf of the
respondent, appeared for hearing. They- submitted a written submission dated

17.04.2023 during heéring and reiterated submission made therein.

7. 1 have gone through the facts of the case, grounds mentioned in the appeal filed by

‘the department, submissions made by the Respondent in written reply as.well as

during Personal Hearing and the materials available on the record. The issue before me
for decision is as to whether the impugned order dropplng the demand of Service Tax
amounting to Rs. 12,95,646/- alongwith interest and penalty, in the facts and
circumstances of the case, is legal and proper or otherwise. The demand pertains to the

period F.Y. 2015-16.

8. It is observed from the case records that the Respondent, as sub-contractor, had |
provided services to three contractors viz. (i) M/s. Hardware Tools' & Machinery
Projects Pvt. Ltd,, (ii) M/s. Silver Sand Developers; and (iii) M/s. Kevadiya Infra Projects
Pvt. Ltd., during the F.Y. 2015-16. It is not in dispute that the aforesaid main contractors
were providing Works Contract Serv1ces which were exempt under Sr. No. 12(d) of
Notification No. 25/2012-ST, as held by the ad]udlcatmg authouty However, it is the
case of the department that the Respondent is not entitled to the benefit of Sr. No. 29(h)
of Notification No. 25/2012-S.T. inasmuch as the Respondent has provided pure labour

services (without material), and not the Work Contract services.

9. On going through the Works Orders / Agreement cum Work Order of the
Contractors and the Invoices ‘issued by the Respondent submitted alongwith the

submission, following observations are made.

N\The Work Order dated 09.4.2015 issued by M/s. Hardware Tools & Machinery

rojects Pvt. Ltd. to the Respondent describes the work as follows -
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Description Unit | Rate | Qty | Amount

Stripping the canal construction width and borrow | CMT 9 | 2700 | 24300
areas in all sorts of soil, soft and hard murrum
including depusiting the stripped material as and
where directed within a lead upto 200m

Earth work in émbankmen_t using selected soil, soft & |  CMT 58 | 65100 3775800

hard murrum excavated from approved borrow area

/ village tanks etc. Excluding royalty charges,
conveying, spreading in uniform layers, breaking

clods and dressing to the designed canal section etc.

with lead upto 1 km and all lift.

It has been observed that the second part of the aforesaid Work Order clearly
mentions that the Respondent is required to carry out “Earth Work in embankment
using selected soil, soft & hard murrum”. It has also been mentioned that such soil has to
be excavated from approved borrow area / village tanks. It is, therefore, evident that O
the Respondent were required to provide soil (earth) also in embankment, apart from
providing other services i.e. conveying, spreading soil in uniform layers, breaking clods
and dressing to the designed canal section. Therefore, I find that work carried out by
the Respondent as per the aforesaid Works Order was in the nature of “Works

Contract” and not the pure labour service.

9.2 The Work Order dated 30.01.2015 issued by M/s Silver Sand Developers to

the Respondent describes the work as follows -

“As per above subject, Earthwork in Embankment using selected soil, soft dnd
“hard murrum excavated from approved borrow area / village tanks etc. with O
all lead & all lifts is under Thakar Enterprise scope of work. The amount of
work order s appfoximate[y 80 Lakhs. With time limit and all the
respon&ibi[ity of earthwork, the work is given to Thakar Enterprise. All future

liability is under Thakar Enterprise Scope.”

It has been observed that the Work Order clearly mentions that the Respondent
is required to carry out ”Eqrthwork in Embankment using selected soil, soft and hard
murrum”. It has also been mentioned that such soil had to be excavated from approved
borrow area / village tank etc. It is, therefore, evident that the Respondent was
required to provide soil (earth) also in embankment apart from providing othel;
services. Therefore, I find that work carried out by the Respondent as per the aforesaid

Works Order was in the nature of “Works Contract” and not pure labour service.
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9.3 The Agreement cum Work Ordé} dated 15.01.2015 (in Gujarati language)
mentions that Kevadiya Infra Projects Pvt. Ltd. has got the aforesaid work (Excavation
work of Kadi Underground Drainage Scheme Phase III under SJMMSVY, GUDC) from the
Gujarat Urban Development Ltd. Gandhinagar, in respect of which, work of Earthwork
is given to the respondent, which is agreed to by both the parties subject to conditions
mentioned therein. One of the conditions mentioned in the said Agreement cum Work
Order is that Kevadiya Infra Projects Pvt. Ltd. would deduct TDS as per Works Contract
Rules from the Bill presented by Thaker Enterprise (Respondent) and after depositing
in Government Account as per Rules, its TDS Certificate would be given to Thaker

Entérprise (Respondent).

[t has been observed that M/s. Kevadiya Infra Projects Pvt. Ltd. had given work
of “Earthwork“ to the Respondent. Both the parties agreed that it was a “Works
Contract” and therefore, M/s. Kevadiya Infra Projects Pvt. Ltd. would deduct TDS as per
Works Contract Ruleé from the Bills presented by the Respondent. Therefore, I find that
work carried out by the Respondent as per the aforesaid Agreement cum Works Order

was in the nature of “Works Contract” and not the pure labour service.

9.4 One of the grounds mentioned in the appeal filed by the department is that the
Respondent has shown labour charges, without material, in its Invoices. In this regard, |
observe that the composite rate for providing soil (earth) and other services have been
given in Work Orders issued to the Respondent, For example, in case of Work Order
dated 09.04.2015 issued by M/s. Hardware Tools & Machinery Projects Pvt. Ltd,
composite rate of Rs. 58 per CMT has been mentioned for the entire work of “Earth
work in embankment using selected soil, soft & hard mufrﬁm excavated from approved
borrow area / village tanks etc. excluding royalty charges, conveying, spreading in
uniform layers, breaking clods and dressing tb the designed canal section etc. with lead
upto 1 km and all lift”. In the invoice issued by the Respondent to M/s. Hardware Tools
& Machinery Projects Pvt. Ltd,, a composite rate of Rs. 58‘per CMT has been charged,
which apparently include charges for soil (earth) as well as service. Therefore,
transaction cannot be termed as that of pure labour service without material, merely on
the ground of non-mentioning of separate charges of material (soil in the present case)

in the Invoices.

9.5 As regards the not mentioning of purchase of material in the Profit and Loss
Account, the Respondent has submitted that the earthwork in embankment was carried
out by using selected soil, soft & hard murrum excavated.from approved borough area/
willage tanks etc. and not by purchase ffom someone, therefore, the same has not been
as purchase in their Profit and Loss Account. It is observed that the Respondent

ried out earthwork for canal and drainage system. The nature of this type of
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work is peculiar wherein material used is soil (earth), which can be obtained from
nearby approved area, and not necessarily by purchase from someone. Therefore,
absence of the details of purchase of material in the Profit and Loss Account can not be

the sole ground to deny the services provided by the respondent as Works Contract

services.

9.6 It is relevant to refer to the definition of “Works Contract”, as provided at clause

54 of Section 65B of the Finance Act, 1994. Same is re-produced below:-

(54) “works contract” means a contract wherein transfer of property in goods
involved in the execution of Such contract is leviable to tax as sale of goods and
sﬁch contract is. for the purpose of carrying out construction, erection,
commissioning, installation, con-z}gletion, fitting out, repair, maintenance,
renovation, alteration of any movable or immovable property or for carrying

out any other similar activity or a part thereof in relation to such property;

As already discussed, the Work Orders issued in this case clearly establishes that
all the three contracts involve transfer of property in gobds (soil - earth). It is also not
in dispute that the contracts are for the purpose of carrying out construction, erection,
commissioning, instailajcion, completion, fitting out, repair, maintenance, renovation,
alterajtion of any movable or immovable property (canal and drainage system) or for
carrying out any other similar activity or a part thereof in relation to such property. The
only issue that remains to be examined is whether transfer of property in goods
involved in the execution of these contracts was leviable to tax as sale of goods. As
already noted above, one of the conditions mentioned in the Agreement cum Work
Order between M/s. Kevadiya Infra Projects Pvt. Ltd. and the Respondent is that M/s
Kevadiya Infra Projects Pvt. Ltd. would deduct TDS as per Works Contract Rules from
the Bill presented by the Respondent and after depositing in Government Account as
per Rules, its TDS Certificate would be given to the Respondent. The work order itself

establishes the nature of services as Works Contract services.

9.7 As regards the decision of the Appellate Authority for Advance Ruling, West
Bengal in case of Ashis Ghosh [2020 (32) G.S;Y’.L. 225 (App. A AR - GST - W.B.)] referred
to and relied upon by the Respondent, it is observed that the decision of the Appellate
Authority for Advance Ruling may have persuasive value, though it cannot be relied as
precedent. However, in the present matter, I don’t find any reason to deny the services
provided by the Respondent were to be in the nature of Works Contract services.

9.8 As the work carried out by the Respondent under the aforesaid three Work

Orders is found to be falling under “Works Contract”, 1 hold that the adjudicating
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provided vide Sr. No. 29(h) of Notification No. 25/2012-ST., dated 20.6.2012, as
amended, and hence they are not liable to pay Service Tax as demanded vide show

cause notice dated 30.9.2020.

9.9 As already held that the demand of Service Tax is not sustainable on merit
against the Respondent, [ do not find it necessary to go into the issues of limitation,

cum-tax benefit etc. as submitted by the Respondent.

10. In view of the above, the impugned order is upheld and the appeal of the

department is dismissed.

11,  erdYerehaT g7 & St S Srdier AT FReTr Sus aXis & o srar g |

The appeal filed by the appellant stands dispo.sed of in above terms.
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